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Delegates to the Nebraska Constitutional Convention of 1919-1920.
at which debate arose on various proposals for dealing with
industrial disputes.

Governor Val Peterson, during
whose term (1947-1953) the Ne
braska Court of Industrial Rela
tions Act <IE 537) was enacted.



THE EVOLUTION OF SOME LEGAL-ECONOMIC

ASPECTS OF COLLECTIVE BARGAINING

BY PUBLIC EMPLOYEES IN NEBRASKA
SINCE 1919

By David G. Wagaman

"The truly utopian is the unattainable, and we have seen too many utopists afterwards
disillusioned and turned into pessimists and reactionaries, to warrant us in going further
to social idealism than can be shown to be the best practical."! John R. Commons

During the latter portion of the 1960's and the early 1970's
public sector employees exhibited an upsurge of interest in
collective bargaining. Public employees in Nebraska were no
exception. Many states and political subdivisions had to deal
with employee demands for collective bargaining, without the aid
of any existing statutory or judicial framework. 2 Indeed, few had
recourse to an existing institution when developing responses to
those demands. Most of them relied on private sector examples
or experience entirely.3 The State of Nebraska, however, was
able to modify an existing institution and an existing statutory
and judicial framework in developing responses to the demands
for public sector collective bargaining.

This paper will examine the three stages of development of the
statutory and judicial framework, and the concomitant
development of the Nebraska Court of Industrial Relations.s

Constitutional Authority of the Nebraska Court of Industrial
Relations: 1919-1946-During the latter stages of World War I
and immediately following its close, inflation and strike activity
increasingly concerned the public.s The delegates to the
Nebraska Constitutional Convention, which convened in Lincoln
on December 2, 1919, shared this public concern.e References
were made during the Constitutional Convention to the Boston
Police Strike of 1919, the Kansas Coal Strike of 1919, and the
Omaha Packinghouse Workers Strike of 1917.7 Inflation and
"profiteering" were mentioned repeatedly. 8 Delegate W.J.
Taylor went so far as to observe that "there is another matter in
which the public is more concerned than labor disputes, that
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which causes labor disputes, and that is the matter of the high
cost of living and profiteering."? One delegate, C. Petrus
Peterson, was concerned with assuring the equity of the return to
labor relative to capital.t 0

The delegates were aware of many different existing
arbitration plans. The Alschuler plan, the Australian arbitration
plan, the New Zealand arbitration plan. and the Canadian
arbitration plan were mentioned specifically.t t The Kansas
Industrial Court, established in 1919, was examined in detail.
Kansas Governor Henry J. Allen addressed the entire convention
and explained the arbitration procedures adopted by the Kansas
court'! 2 Mr. Peterson spent three days in Kansas studying "the
theory of the gentlemen down there who have established the
first industrial court in the country."13

During the course of the convention. the delegates debated
various proposals whose primary purpose was to deal with the
resolution of disputes arising between employers and employees
in the course of producing and distributing goods and services.
In the final days of the convention, the delegates agreed on the
amended form of Proposal No. 333,14 "one of the most
thoroughly considered proposals at the Constitutional Conven
tion."lS

Proposal No. 333 (article XV, section 9, of the Nebraska
constitution) was so thoroughly debated that almost every word
in it can be traced through the convention's amendment process.
The article was permissive in its directives to the Legislature. The
Legislature could choose to pass laws or not to pass laws in the
areas of labor disputes 'or "profiteering." It could choose to deny
the right to strike or it might not do so. The delegates did not
want to tie the Legislature's hands in dealing with these
problems as they arose in the future. 16

The Legislature could establish a commission with quasi-legis
lative, quasi-executive, and quasi-judicial powers'! 7 It was not to
be strictly a court established under other provisions of the
Nebraska constitution dealing with only the judicial branch of
government. Nor was it to be subject to the traditional
"separation of powers" concept found in the Nebraska
constitution; it was to be a specific exception.t e In fact, the
delegates rejected a proposal which would have allowed the
Nebraska Legislature to establish a tribunal similar to the
Kansas Court of Industrial Relations. They feared it would be
declared unconstitutional.I ? However, the commission was to
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have the power to investigate industrial relations, controver
sies, and instances of "profiteering" or "unconscionable gains."
It was to have the power to compel witnesses to testify and to
require the submission of evidence. It was not to have the power
to enforce its orders. It was fully recognized that the commission
would be exercising traditional legislative powers if it imposed
wage settlements in administering enabling legislation passed by
the Legislature. The jurisdiction of the commission could be
extended to the public sector and portions of the private sector,
according to debate on the article. 2o

At the close of the convention, the delegates had left the door
wide open. 2 1 It was to be twenty-seven years before the Nebraska
Legislature passed through that door.

The Formative Years: 1947-1966-Following the end of World
War II, strike activity increased to record levels nationwide.2 2

Inflation gained national attention. 2 3 Nebraska was no
exception. In fact, a strike by Lincoln Telephone Company
employees seems to have been a major cause of the introduction
of two bills to make operative article XV, section 9, of the
Nebraska constitution.z s During the 60th Legislative Session
(1947), Legislative Bill (LB) 349 was introduced by Senator C.
Petrus Peterson, a delegate to the 1919-1920 constitutional
convention.2 5 At the request of Governor Val Peterson, Senator
John P. McKnight introduced LB 537.

The bills were similar in many respects. Both bills established
a three member Nebraska Court of Industrial Relations (NCIR)
appointed by the governor with the advice and consent of the
Legislature. Both gave the NCIR the power to establish or alter
wages, hours, and conditions of employment in conformity with
those generally prevailing in like or similar fields of employment.
Employees, employers, employee organizations, the governor,
and the attorney general could invoke the NCIR's jurisdiction.
The NCIR could conduct investigations into industrial disputes,
compel the attendance of witnesses, and compel the production
of evidence. The NCIR's orders were to be equivalent to those of
a district court and enforceable in the courts, with appeal of the
NCIR's orders going directly to the Nebraska Supreme Court.
Fines and imprisonment could be imposed for violations of the
act.

However, the bills contained one important difference. LB 349
declared strikes and lockouts illegal in the private sector and in
"governmental service in a proprietary capacity." The NCIR's
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jurisdiction, therefore, would not have extended to the tax
supported "governmental service." LB 537 declared strikes and
lockouts in the "governmental service" and in "governmental
service in a proprietary capacity" illegal. However, it did not
extend the NCIR's jurisdiction to the purely private sector.

Eventually LB 537 was reported out of committee with
nineteen amendments attached.26 Three amendments were
extremely important. First, a distinction was drawn between
"governmental service" and "governmental service in a
proprietary capacity"; and, the NCIR's jurisdiction was not to
extend to the private sector. Second, the NCIR's jurisdiction was
not to extend to "managerial employees." Third, the NCIR was
given the power explicitly to order the assumption or resumption
of "good faith" bargaining in all cases within its jurisdiction.

However, when LB 537, as amended, was placed on general
file, Senator McKnight asked unanimous consent to adopt a
"mimeographed substitute" in place of the amended version of
LB 537. The "mimeographed substitute" was adopted and four
amendments were made to it.27 This version of LB 537, which
was eventually passed by the Nebraska Legislature,28 signifi
cantly differed from the amended committee version of the bill.
First, the NCIR's jurisdiction was restricted to "governmental
service in a proprietary capacity" and cases involving public
utilities. 29 "Governmental service" was not within the court's
jurisdiction and other private sector cases could be brought
before it only upon the request of both parties involved in an
industrial dispute. Second, managerial employees were not
excluded from the court's jurisdiction. Third, the court could
order "good faith" bargaining only in cases involving public
utilities. Fourth, all information in connection with an industrial
dispute had to be made part of the record of a hearing and be
subject to cross-examination.

With the passage of LB 537 (the Nebraska Court of Industrial
Relations Act), Nebraska had indeed entered into a field that was
largely unexplored-the field of binding interest arbitration by
administrative order. Between 1947-1966, twenty cases were filed
with the Nebraska Court of Industrial Relations.au The cases
included industrial disputes involving trucks, taxicabs and bus
lines, along with public power districts and city public power or
maintenance departments. Five strikes or lockouts were involved
in the cases.3 1 Two cases were appealed to the Nebraska
Supreme Court. 32
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During the period of 1947-1966, labor unions made two
attempts to repeal the Nebraska Court of Industrial Relations
Act (NCIRA) because of the restrictions it placed on labor union
activity in public utilities. 33 On two occasions, bills were
introduced to allow public sector employers to make payroll
deductions for charities and labor union dues; both bills were
defeated.34 Bills were introduced to correct what were deemed
oversights in the NCIRA. For example, on five occasions,35 bills
were introduced to amend the NCIRA to: (1) direct the NCIR to
hold representation elections and to provide procedures for it to
follow in doing so, (2) direct the NCIR to define the unit
appropriate for collective bargaining and to provide it with
guidelines for doing so, and (3) allow the NCIR to order "good
faith" bargaining in industrial disputes involving "government
service in a proprietary capacity." On one occasion,36 a bill was
introduced to broaden the area of comparisons which the court
could use in determining wages, hours and conditions of
employment, and to direct the court to grant only exclusive
recognition to employee organizations. One amendment to the
NCIRA was passed in 1966, which provided for NCIR directed
advisory arbitration panels to handle industrial disputes
involving employees of cities with populations offive thousand or
more (or a city under civil service, or paid fire departmentsl.a?
However, no cases were ever filed under this provision which
extended the NCIR's jurisdiction indirectly to "governmental
service."

The case law which evolved during this period was extremely
crucial for the further development of the NCIR. The NCIR
asserted its jurisdiction over disputes involving employees
working for "governments operating in a proprietary
capacity."38 It acknowledged the federal government's preemp
tion of the field of statutory regulation of peaceful strikes
involving public utilities.as It acknowledged that it had no
authority to impose settlements in representation or appropriate
unit cases.sv It exercised its authority to issue temporary
injunctions to stop strikes or lockouts within its jurisdiction.s t It
exercised its authority to set wages, hours, and other conditions
of employment;42 and it restricted its comparisons to the labor
market in which the dispute arose or to all adjoining "Iabor
markets within the state where necessary.O The NCIR defined
an employee organization and an industrial dispute as broadly as
possible under the act.44 The court set the precedent that it
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would do as little investigating as possible and would rely on
evidence submitted by the parties to the greatest extent
feasible.s e Also, the Nebraska Supreme Court reversed the
NCIR and stated that it could not order "good faith bargaining"
in cases involving "government operating in a proprietary
capacity"; however, it could impose settlements." 6

At the close of 1966, it seemed as if the NCIR would continue
its relatively obscure and noncontroversial existence. However,
events of the decade were to thrust the NCIR into a position of
prominence and authority in Nebraska public sector labor
relations.

Public Sector Industrial Democracy in Nebraska: 1967-1975
In 1967 in response to testimony by labor organization
representatives ,4 7 employees.s e senators-i? and two judges from
the NCIR,50 the Nebraska Legislature amended the NCIRA to
allow the NCIR to order "good faith" bargaining in cases
involving "government operating in a proprietary capacity"51
and in cases involving cities with a population of five thousand or
more (or a city under civil service, or employees of a paid fire
department).52 However, no wage settlement could be imposed
by the NCIR in the latter case.> 3 Also, the state and its political
subdivisions were authorized to consider allowing employee
requested payroll deductions; however, deductions were not
mandatory upon request.s t

The Nebraska Teachers' Professional Negotiations Act
(NTPNA) was passed in the form of LB 485 in 1967. The "meet
and confer" statute provided for nonbinding fact-finding in
the case of industrial disputes involving larger (class III, IV, V)
school districtsv> in Nebraska. The NCIR was not to become
involved in the procedures and school boards could not be forced
to recognize an employee organization.e e

LB 15, one of the most significant pieces of legislation in the
history of Nebraska public sector labor relations, was introduced
in 1969.57 It was introduced in response to the United States
Court of Appeals ruling in the Woodward case,58 which cited the
inadequacies of the NCIR, and in response to public employee
and labor organization pressures.v? The original version of the
bill was very similar to New York's Taylor Law.60

However, Senator Henry F. Pedersen successfully amended LB
15 so as to "fit it into" the existing NCIRA.61 The final
version 62 of the bill contained very significant provisions.e s
First, public employees were granted representation rights and
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public employers were granted the authority to recognize and
negotiate with employee organizations. Second, all public
employers except the State National Guard were subject to the
provisions of the act. School districts were subject to the act
following exhaustion of the NTPNA's provisions.e s Third, the
NCIR was to adminster the act. It could not order "good faith"
bargaining where the dispute involved "governmental service,"
but it could impose binding interest arbitration awards
concerning wages, hours, and conditions of employment.
However, comparisons were no longer limited to the labor
market area where the dispute arose or to all adjoining labor
market areas in the state; comparisons could be statewide,
regional, or conceivably nationwide.e > Fourth, the NCIR was
given the authority to resolve representation disputes; however,
no procedures were provided, nor were guidelines established for
the determination of the appropriate unit for collective
bargaining. Also, no provision was made for exclusive
recognition. Fifth, all collective bargaining agreements signed by
state agencies were to coincide with the fiscal year of the state
and be approved by the Nebraska Legislature. Sixth, strikes and
lockouts were declared illegal and violators were subject to fines
and irnprisonrnent.e e Seventh, employees were given protection
against adverse action or harassment when exercising their
rights under the act. 67

Between 1971 and the end of 1975 fifteen bills were introduced
which would have affected the NCIRA as amended by LB 15.
The bills which passed (LB 122868 LB 140269 and LB 81970)
produced some modifications, but none materially affected the
jurisdiction of the NCIR.

The remaining .bills were either indefinitely postponed or
withdrawn. They dealt with such subjects as repealing the
amended version of the NCIRA,71 not integrating the NTPNA
and the NCIRA,7 2 providing for mandatory "dues checkoff,"73
repealing all existing state statutes governing state employee pay
and other employee benefits," 4 allowing collective bargaining
contracts to include binding contract arbitration provisions," 5

and allowing the NCIR to examine the cost of living and possibly
other factors such as ability to pay and productivity in addition
to comparisons when making binding interest arbitration
awards.?«

During fiscal years 1969-1974, eighty fact-findings involving
school districts occurred. 77 Seventeen did not resolve the dispute
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and went on to the NCIR. 78 In total, the NCIR heard ninety-two
cases over the period.t ? Twelve cases went on to the Supreme
Court,80 with the NCIR being upheld in all but one case.e t No
strikes have occurred since 1964 and relatively stable
employer-employee relations have been maintained. Also, the
Nebraska Supreme Court designated the NCIR a commission.e 2

However, in addition to resolving disputes and avoiding strikes,
the NCIR has extended the basic elements of industrial
democracy83 to most Nebraska public employees.e-t This is,
perhaps, its most important contribution.

Some Concluding Observations-The Nebraska Court of
Industrial Relations has constitutional roots in the period of
strikes and inflation following World War 1. Inflation and strike
activity following World War II prodded the Nebraska
Legislature into bringing it into statutory existence. During the
inflationary period of the Viet Nam War85 following President
John F. Kennedy's Executive Order 1098886 and during the
general turmoil associated with the anti-war and civil rights
movements, the Nebraska Legislature acted to extend the
jurisdiction of the NCIR to all public sector employees. In a
sense, the constitutional and statutory framework accompanying
the NCIR has evolved in response to various similar crises over
the last fifty-eight years. However, the case law has evolved fairly
slowly and methodically over the last thirty years, establishing a
form of common law framework.

While the primary purpose behind the creation of the NCIR
has been the resolving of disputes and the resulting prevention of
strikes by public employees, the equity and due process functions
increasingly have begun to dominate the activities of the court.
The court's binding interest arbitration orders do provide a form
of equity where collective bargaining breaks down. Employees
are assured rights of representation and due process, even
though the right to strike is taken away. Although the labor
market concept no longer exists in statute and comparisons may
tend to go outside the labor market area, the emphasis is still
placed on some form of market concept providing equity.e ?

Some scholars argue that collective bargaining cannot occur
without the right to strike; and indirectly they imply that without
it industrial democracy does not exist. 88 However, in
Nebraska, the NCIRA does provide the basic elements of
industrial democracy to most public employees and provides a
form of equity in binding interest arbitration rulings based on a
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market concept. The right to strike might increase public

employee wages and benefits beyond that equity standard;

however, if exercised it might simply alienate taxpayers or

provide excessive economic power because of the relative

inelasticity of the demand for public goods.e ? The Nebraska

Court of Industrial Relations, while it may not attain the "social

ideal" has become "commonplace and natural"90 and may be

the best practical for Nebraska.
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